UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

United States of Anerica,
Plaintiff,
V. : CR No. 07-100 S
Raf ael Fer nandez- Roque,
Def endant .

ORDER

After an evidentiary hearing that stretched over several
intermttent days from January 14, 2008 to February 13, 2008
Def endant Rafael Fernandez-Roque (“Defendant”) noved for the
suppressi on of post-arrest statenents nmade to i nvestigati ng agents
during an interrogation.® Defendant clained that suppression was
war r ant ed because the agents never obtained a valid waiver of his
M randa rights. The Court denied the notion to suppress, and
Def endant subsequently was convicted of conspiracy to distribute
and to possess with intent to distribute cocaine. However, for the
foll ow ng reasons, the Court concludes that it erred in denying the
not i on.

l.
In the early nmorning hours of WMy 30, 2007, during the

culmnation of a nulti-agency drug i nvestigation, the Jeep Cherokee

' Al so participating in the hearing was co-def endant Adol f o Verdugo,
whose own notion to suppress was denied i n open court at the close of the
hearing on February 13, 2008. This order has no relation to Verdugo’s
not i on.



i n whi ch Def endant was a passenger was stopped by the Massachusetts
State Police. On the scene to assist were agents fromthe U S

Drug Enforcenent Adm nistration (“DEA’), and Special Agent Ryan
Arnold of the Bureau of Inmmgration and Custons Enforcenent
(“ICE").2 On the backseat of the Jeep, in the plain view of the
agents and state trooper, was a large duffle bag containing, it was
| ater confirnmed, approximately 29 kil ograns of cocaine. A strong
chem cal snell emanated from the vehicle when the doors were
opened. Def endant, along wth the driver of the vehicle, was
arrested and taken to the Massachusetts State Police station at
Charlton where, for the first tinme, he was advised of his Mranda
ri ghts by Speci al Agent Arnold. Specifically, Special Agent Arnold

testified as foll ows:

MR. BERG If we could focus on the defendant,
Fer nandez- Roque.
SPECI AL AGENT ARNOLD: | approached them identified

nmyself as an i mm gration agent, presented ny credentials
to themand then Mrandi zed hi min the Spanish | anguage
verbally, and then asked him a series of questions
relating to his immgration status and his identity.

Q Did M. Fernandez- Roque indicate that he understood
his M randa warni ngs?

A.  Yes, he did.

Hrg. Trn., Jan. 14, 2008, 102:15-24. After this exchange, Speci al
Agent Arnol d proceeded to question Defendant. Defendant all egedly

stated that: (1) he was unsure of his address in Providence and

2 The arrest was preceded by surveillance of Defendant, as well as
ot her individuals; however, the details of the pre-arrest investigation
are not germane to the Mranda issue.
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that he worked for “Juan Carlos at a garage”; (2) he was the owner
of a silver T-Mobile tel ephone found on his person; and (3) he was
a Mexican national who was in the United States illegally.

.

Def endant’s claimthat no valid waiver of his Mranda rights
was ever obtained hinged on his argument that the testinony of
Special Agent Arnold was devoid of any clear evidence that
Def endant waived his Mranda rights and thus, since ordinarily
there is a presunption against waiver, the Governnent could not
carry its burden to establish a valid waiver by Defendant.

Def endant correctly pointed out that a heavy burden rests upon
the governnment to prove that a person in custody “know ngly and
intelligently waived his privilege against self-incrimnation and

his right to retained or appointed counsel.” Mranda v. Arizona,

384 U. S. 436, 475 (1966). However, he contended i naccurately that
federal courts apply a formulaic approach in determ ning whether
this burden has been satisfied.? Just as the signing of a
boil erplate statenent that a defendant is know ngly waiving his
rights wll not satisfy the governnent’s burden, the absence of

such a statenment wll not preclude, as a mtter of law, the

8 Defendant went too far in asserting that “by Mranda' s very
terns, a waiver cannot be inplied.” Def.’s Supp. Mem Supp. Mt.
Dismss, at 4. See, e.d., United States v. Garcia, 983 F. 2d 1160, 1169
(1st Gr. 1993); see also Bui v. DiPaolo, 170 F.3d 232, 240 (1st Cir.
1999) (cat al ogui ng exanpl es of inplied waivers).
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possibility of an effective waiver. See United States v. Hayes,

385 F.2d 375, 377 (4th Gr. 1967).

A
The Fifth Arendnent provides that “[n]o person . . . shall be
conpelled in any crimnal case to be a w tness against hinself.”
Al t hough this right has been fundanental since the Constitution was
ratified, it arguably was not truly nmeaningful until the Suprene
Court issued its decision in Mranda. In Mranda, the Suprene
Court held that the inherently coercive circunmstances of custodi al
interrogation require | awenforcenment officials to informa suspect
in custody that: (1) he has the right to remain silent; (2) his
statenments may be used against himat trial; (3) he has aright to
an attorney during questioning; and (4) if he cannot afford an
attorney, one will be appointed to represent him 384 U. S. at 479;

see also Dickerson v. United States, 530 U. S. 428, 438-40 (2000).

Al though it is well established that an individual nmay wai ve t hese
rights and answer questions w thout an attorney present, Mranda,
384 U.S. at 479, unless the governnent denonstrates that the
requi red warnings have been given and have been know ngly,
intelligently, and voluntarily waived, it may not introduce at the
trial of the interrogated individual any evi dence obtained fromits

guestioning. 1d.; Mran v. Burbine, 475 U S. 412, 421 (1986);

United States v. Christian, 571 F.2d 64, 67-69 (1st Cr. 1978).




“The requirement of warnings and waiver of rights is a
fundanental with respect to the Fifth Amendnent privil ege and not
sinply a prelimnary ritual to existing nmethods of interrogation.”
Mranda, 384 U S. at 476. It is not sufficient for a |aw
enforcenent officer to perfunctorily read a person in custody his
Mranda rights. Christian, 571 F.2d at 67-68. The governnment has
an affirmative obligation to ensure that the person understands
those rights and voluntarily and intelligently relinquishes them
Moran, 475 U.S. at 421.

The Supreme Court has explained that the inquiry concerning
whet her M randa ri ghts have been wai ved “voluntarily, know ngly and
intelligently . . . has two distinct dinensions.” 1d. First, the
relinqui shment of the right nust have been voluntary in the sense
that it was the product of a free and deli berate choice rather than
intimdation, coercion, or deception. Second, the waiver nust have
been made with a full awareness of both the nature of the right
bei ng abandoned and t he consequences of the decision to abandon it.
Only if the *“totality of the circunstances surrounding the
interrogation” reveals both an uncoerced choice and the requisite
| evel of conprehension may a court properly conclude that Mranda
rights have been waived. 1d.

The governnent bears the burden of proof concerning a notion
to suppress statenments that a defendant asserts were obtained in

violation of his Mranda rights. Mranda, 384 U S. at 475;



Colorado v. Connelly, 479 U S. 157, 168 (1986). The know ng

intelligent, and voluntary wai ver of those rights nmust be proven by
a preponderance of the evidence. Connelly, 479 U S. at 168. The

governnment’s burden is a heavy one, see Mranda, 384 U S. at 475;

North Carolina v. Butler, 441 US. 369, 373 (1979) (“the

prosecution’s burden is great”), and, as the First Crcuit has
explained: “[wlhat isrequiredis a clear showi ng of the intention,

intelligently exercised, to relinquish a known and understood

right.” United States v. Garcia, 983 F.2d 1160, 1169 (1st Gr.
1993) (citing Patterson v. Illinois, 487 U.S. 285, 292 (1988) and
United States v. Porter, 764 F.2d 1, 7 (1st Cr. 1985)). I n

Porter, the First GCrcuit explained further:

Merely asking the accused whether he understood his
rights does not satisfy the duties of an interrogating
of ficer or make any statenment the accused m ght then nake
adm ssible. Mranda requires the interrogating officer
to go further and make sure that the accused, know ng his
rights, voluntarily relinquishes them

United States v. Porter, 764 F.2d at 7 (citing Christian, 571 F.2d

at 64). Thus, “a valid waiver will not be presuned sinply fromthe
silence of the accused after warnings are given or sinply fromthe
fact that a confession was in fact eventually obtained.” Butler,
441 U.S. at 373 (quoting Mranda, 384 U S. at 475); see also
Christian, 571 F.2d at 68. However:
defendant’ s sil ence, coupled with an under st andi ng of his
rights and a course of conduct indicating waiver, may []
support a conclusion that a defendant has waived his

rights. The courts nust presune that a defendant did not
wai ve his rights; the prosecution’s burden is great; but
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in at |east sone cases waiver can be clearly inferred
fromthe actions and words of the person interrogated.

Butler, 441 U.S. at 373; see also Bui v. D Paolo, 170 F.3d 232, 240

(st Cir. 1999); United States v. Andrade, 135 F.3d 104, 107 (1st

Cr. 1998). Thus, in Butler, the Suprenme Court affirned that “an
express statenent is not invariably necessary to support a finding
that the defendant wai ved either the right to remain silent or the

right to counsel.” Bui, 170 F. 3d at 240; see also Garcia, 983 F. 2d

at 1169.
B

Whet her Mranda rights have been knowi ngly and voluntarily

wai ved nmust be determined on ‘the particular facts and

ci rcunst ances surrounding [the] case, including the background,

experience, and conduct of the accused. Butler, 441 U S. at

374-75 (quoting Johnson v. Zerbst, 304 U S. 458, 464 (1938)); see

al so Andrade, 135 F.3d at 107 (“The waiver issue, it appears, nust

be decided on the facts.”). As noted earlier, however, “[o]nly if
the totality of the circunstances surrounding the interrogation
reveal both an wuncoerced choice and the requisite I|evel of
conprehension may a court properly conclude that Mranda rights
have been waived.” Myran, 475 U. S. at 421 (internal quotation and
citation omtted).

Here, it is wuncontroverted that the Defendant was fully
advi sed of his rights and that he understood them The questi on,

then, is whether the Defendant relinquished his right to remain
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silent voluntarily, or as the result of intimdation, coercion, or
decepti on. Id. (“[Waiver mnust have been made with a full
awar eness of both the nature of the right bei ng abandoned and the
consequences of the decision to abandon it.”).

On this question, the spare facts of this case place it at the
fulcrumof tension in the decisional |awregarding Mranda rights.
On the one hand, there are cases such as Mranda and Connelly in
the Supreme Court, and Garcia and Porter in this Crcuit, that
enphasi ze the governnent’s heavy burden to prove a voluntary and
knowi ng wai ver, and which inply, at |east, that silence followed by
answers to questioning, with nothing nore, mght be insufficient
meet the burden. On the other hand, cases |ike Butl er and Bui nake
clear that a waiver may be inplied from conduct, including
answering questions. |In any event, the determ nation nmade by any
district court depends on the totality of the circunstances, and
here the totality suggests (if only just barely) that a |aw ul
wai ver did not occur. A review of the essential record is
required: After being fully advised of his rights and
acknow edgi ng t hat he understood t hem Defendant answered questions
posed by the i nvestigating officers. Although there is no evidence
t hat Defendant’s decision to answer these questions was influenced

by intimdation, coercion, or deception, that is primarily because



there is al nost no evidence at all.* That is, there is no evidence
relating to Defendant’s conduct that would allow this Court to
determ ne that Defendant voluntarily and knowi ngly waived his
Mranda rights. For exanple, a defendant may effect a wai ver when,
after receiving warni ngs and asserting aright toremain silent, he
spont aneousl y recommences the dialogue with his interviewers. See
Bui, 170 F. 3d at 240. Wiiver may al so be found where a defendant’s
incrimnating statenents were nade either as part of a “steady
streant of speech or as part of a back-and-forth conversation with
the police. 1d. A waiver of Mranda rights also may be inplied
when, after having received Mranda warnings, a crimnal defendant
responds selectively to questions posed to him 1d. None of these

ci rcunst ances exi st here.®

* The Court is aware that Defendant chose not to offer any evidence
or produce any w tnesses putting into question his understanding of the
warni ngs given him or the voluntariness of his subsequent statenents.
Conpare United States v. Earle, 473 F. Supp. 2d 131, 137-38 (D. Mass.
2005) (defendant was read his rights on the side of a busy highway and
t here was no evi dence that he heard or understood them. But a defendant
is not obligated to testify or to offer other evidence (and certainly
there tactical reasons why he might decide to forego testifying), and a
court cannot supply evidence that is lacking. Cf. Giffinyv. California,
380 U.S. 609 (1965) (court’s acquiescence to prosecutor’s coment on
defendant’s failure to testify was the equival ent of an offer of evidence
and its acceptance).

® The CGovernnment requested that the Court reopen the evidentiary
hearing on Defendant’s notion to suppress for the limted purpose of
curing any deficiencies in the record regardi ng whet her Defendant wai ved
his Mranda rights. The Court believed then, and still believes, that
reopeni ng the hearing after six days of testinony and argunment woul d not
have been appropriate. The Government presented its evi dence and rested,
t he defendants nade tactical decisions based on that record, and this
Court ruled on the record before it. Reopening the hearing would have
caused great delay in, and possibly severance of, the defendants’ trials.



Thus, while “in at |east sonme cases waiver can be clearly
inferred fromthe actions and words of the person interrogated,”
Butler, 441 U. S. at 373, here the Court sinply cannot stretch to
find a wai ver. The decisive rule is that which was originally laid
down by the Suprene Court: “If the interrogation continues w thout
the presence of an attorney and a statenent is taken, a heavy
burden rests on the governnent to denonstrate that the defendant
knowingly and intelligently waived his privilege against
self-incrimnation and his right to retained or appoi nted counsel.

[A] valid waiver will not be presuned sinply fromthe sil ence
of the accused after warnings are given or sinply fromthe fact
that a confession was in fact eventually obtained.” Mranda, 384
U S at 475. Therefore, the Court finds that the Governnent did
not neet its burden of showi ng that the disputed statenents were
constitutionally obtained from Defendant, and the Court erred in
concluding that it did.

C.
The Court is not alone in finding a | ack of waiver on such a

m nimal record. Recently, in United States v. Harty, 476 F. Supp.

2d 17 (D. Mass. 2007), the district court was presented with a
def endant that received and understood the Mranda warnings but
never expressly waived his rights. |1d. at 26. Finding that the
ci rcunstances were insufficient to support an inplied waiver, the

district court suppressed the incrimnating statenents nmade by the
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def endant while in custody. Here, as already noted, the record is
notable for its lack of circunstances, i.e. the record reveals
virtual | y not hi ng about what occurred bet ween Def endant’s recei vi ng
the Mranda warnings and naking the allegedly incrimnating
statenents. Thus, while the Court yet finds that “the question is
reasonably close,” 1d. at 27, it also believes the scales to be
ti pped even nore favorably toward Defendant than was the case with
the defendant in Harty.

One of the reasons this case presented so close a call (beyond
the fact that the governnment did not ask Special Agent Arnold
whet her the Defendant was asked if he wi shed to waive his rights)
is that there was no video or audio recording of the discussion
bet ween Speci al Agent Arnold and Defendant. The Court is left only
with the one-sided - though uncontroverted and inconplete -
testinmony of Special Agent Arnold. This is unfortunate because so
much can be reveal ed by seeing and hearing the interaction between
governnment authorities and crimnal suspects. Tone of voice,
facial expressions, and body | anguage, can tell the Court a great
deal about the intentions of each participant. |In this case, the
record does not appear to reflect whether recordi ng equi pmrent was
avai |l abl e, though one would naturally assune that such equi pnent
would be readily available in a Massachusetts State Police
barracks. The Suprene Court’s enphasis on the “totality of the

ci rcunst ances” further highlights the inportance of video or audio
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recording. Unless this Court is willing to adopt a “tie goes to
the police” nentality (which it is not), then nore nust be required
from the governnment before the Court will conclude that a valid
wai ver was given.

[T,

Based upon the foregoing, Defendant’s notion to suppress,
havi ng been erroneously denied, is now hereby GRANTED. It is not
cl ear whether the absence of evidence which should have been
suppressed would have nmade any difference in the conviction of
Def endant at trial. Defendant is therefore invited to file a
nmotion consistent with this Oder to address this issue. The
Governnment shall file a response, and the Court wi |l hear argunent

and issue an appropriate order in due course.

It is so Ordered.

Ent er:

WlliamE Snmith
United States District Judge
Dat e:
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